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May if please Your Honors:

On this appeal from the interlocutory order of Judge

William P. James of the District Court for the South-

ern District of California, Southern Division, appointing

a receiver "pendente Hie" made and entered April 9,

1926, in this suit filed by C. H. McWilliams et al, ap-

pellees, against G. A. Hopkins and C. A. Hudson, the

latter being the appellant herein, appellant, for the pur-

pose of presentation and argument, has grouped assign-

ments of error under the following headings, namely:
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First: Nonjoinder of indispensable parties whose

joinder would destroy jurisdiction based upon diverse

citizenship.

Second: Lack of Federal Court's jurisdiction of suits

for declaratory relief, and to grant equitable incidental

relief in such suit by appointment of receiver.

Third : Pendency of state court action between same

parties, involving same property issues and subject mat-

ter, should have postponed proceedings and precludes

order appointing receiver in Federal Court.

Fourth: Order appointing receiver without basis and

too broad.

Appellees will now contend:

First: Indispensable parties have all been joined in

the action.

Second: Federal Court has jurisdiction of suits for

declaratory relief, and to grant equitable incidental re-

lief in such suits by appointment of receiver.

Third: That the complaint involves more than an

action for declaratory relief, viz. : Suit for injunctive

relief, and, incidentally, appointment of receiver; general

relief prayed for.

Fourth: State court action is not between same par-

ties, or involving same subject matter, or the same re-

lief, as pending action in federal court.

Fifth: Principle of res adjudicata does not apply.

Sixth: There is no basis for appellant's contention

that the appointment of a receiver in the Federal Court

case should be postponed, for appointment of a receiver

is merely an interlocutory order which in no way in-
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volves the adjudication of the rights of the parties.

Seventh: Order appointing receiver was properly-

made.

ARGUMENT.

I.

Indispensable Parties Have All Been Joined in the

Action.

Appellant contends that the Federal Court has no

jurisdiction because: Indispensable parties have not

been made parties to the action, who, if made parties,

would destroy the jurisdiction of the court.

The owners of the premises, namely, John S. Baker

and Julia Baker, his wife, and the Syndicate Company,

are obviously not indispensable parties to the present

action.

It is true that the Bakers have a land owners' royalty

interest to the extent of thirty (30%) per cent of the

production from the oil well in question, and the Syndi-

cate Company, possibly, has an assignment from the

Bakers of five (5%) per cent of the original thirty-five

(35%) per cent land owners' royalty, but neither the

interests of the Bakers or the alleged interest of the

Syndicate Company in the production from the oil well

in question in any way conflicts with the twenty (20%)
per cent overriding royalty claimed by the appellees.

The final decree in the pending action will in no way de-

cide the title to the property which the Bakers claim,

and do own, in fee simple.

The action, as the complaint clearly shows, does not

arise out of the original lease between the Bakers,
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owners of the premises, and the original lessees, but

does arise out of and by reason of a sublease made and

entered into on November 8, 1922, by and between the

appellees herein, excepting appellee Petroleum Royalty

& Development Company, a corporation, and the defend-

ant G. A. Hopkins and one H. S. Rowland, whereby

said defendant G. A. Hopkins and said H. S. Howland

assumed the obligation of drilling said leased premises

for oil, and agreeing thereunder to pay to John S. Baker,

the owner of said land, a royalty of thirty-five (35%)

per cent of all oil and gas produced and saved from

said premises, and to plaintiffs herein, save and except-

ing the plaintiff Petroleum Royalties & Development

Company, a corporation, a royalty of twenty (20%) per

cent of all oil and gas to be produced and saved upon

said premises, after deducting the oil and gas neces-

sarily used in the operation of said property. [Tr. p. 8.]

On or about August 22, 1924, said H. S. Howland

assigned and set over to defendant G. A. Hopkins all

of his interest in said contract, and the defendant G. A.

Hopkins thereupon assumed all of the obligations of

said H. S. Howland and of himself under said agree-

ment. [Tr. p. 9.]

Thereafter, as alleged in the complaint, the defend-

ant G. A. Hopkins, and the appellant C. A. Hudson,

the father-in-law of the defendant G. A. Hopkins, en-

tered into a conspiracy to defraud appellees of their

share of the oil produced from said premises and under

said lease. [Tr. p. 10.]

As the complaint clearly shows, the original lease

which the owners of the property, John S. Baker and
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Julia Baker, entered into for the drilling of oil on the

premises in question, is not involved in this action. No

interest of the Syndicate Company, a corporation, or

contract to purchase any oil from the premises in

question is here involved. The only question involved

is the twenty (20%) per cent royalty which appellees

claim under and by virtue of the original sublease with

the defendant G. A. Hopkins and the said H. S. How-

land, whose interests in the oil as produced (not in the

sublease itself) is now claimed by the appellant C. A.

Hudson, under assignments from the defendant G. A.

Hopkins. [Tr. pp. 10-13.] Appellees, in their com-

plaint, have not claimed and do not claim any right,

title or interest in the production of oil on the said

premises to which the Bakers, as owners of the prop-

erty, have an undisputed right; nor do appellees make

any claim to the alleged five (5%) per cent of the pro-

duction of oil on the said premises claimed by the Syn-

dicate Company. The interests of the Bakers, as own-

ers of the premises, and the alleged interest of the Syn-

dicate Company, a corporation, as assignee, is separate

and distinct from the twenty (20%) per cent over-

riding royalty claimed by the appellees. Distinct and

severable interests are represented by each of these par-

ties, and such interests in no way conflict one with the

other. There is no conflict of interest or property rights

in and to any of the oil produced on the premises in

question by and between the appellees and the owners

of the premises or by and between appellees and the

Syndicate Company. Under such circumstances the re-

spective interests of the parties being severable and dis-

tinct, and there being no controversy by and between



said parties, they are not necessary or indispensable

to a final adjudication of the action. The parties be-

fore the court are the only parties claiming any interest

in the subject of the action.

"The rule requiring all the parties in interest

to be brought before the court does not afifect

jurisdiction, but is subject to the discretion of the

court and where a case in the Federal Courts may
be completely decided as between the parties, an

interest existing in some other person whom the

process of the court cannot reach will not prevent

a decree on the merits." (Elmendorf v. Taylor,

10 Wheat. 152, 166, 6 L. Ed. 289.)

"Where a distinct interest vested in a party so

that substantial justice, so far as he was concerned,

could be done without affecting the other defend-

ants, the jurisdiction of the court might be exer-

cised as to him alone." (Cameron v. McRoberts,

3 Wheat. 591, 593, 4 L. Ed. 467.)

"Where the defendants have distinct interests, so

that substantial justice can be done by decreeing

for or against one or more of them over whom
the court has jurisdiction without affecting the in-

terests of others, its jurisdiction may be exercised

as to them. If a case can be decided on its merits

between those who are regularly before the Federal

Courts, the fact that other persons not within their

jurisdiction may be collaterally or incidentally con-

cerned will not expel those who have a constitutional

and legal right to submit their case to the Federal

Courts, where to join such persons would deprive

the courts of jurisdiction." (Vattier v. Hinde. 7

Pet. 252, 8 L. Ed. 675.)
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"In the determination of questions involving the

jurisdiction of the Federal Court or the removal

of causes, indispensable parties only should be con-

sidered." (Boatmen's Bank of St. Louis v. Fritz-

len, 135 Fed. 650, 68 C. C. A. 288.)

"Indispensable parties are those having an inter-

est in the controversy of such a nature that a final

decree cannot be made without affecting that inter-

est, or leaving the controversy in such a condition

that its final determination may be wholly incon-

sistent with equity and good conscience." (Horn

V. Lockhart, 17 Wall. 570, 579, 21 E. Ed. 657;

Burlington Trust Co. v. Porter, 23 Sup. Ct. 841,

187 U. S. 641, 47 L. Ed. 345; South Penn. Oil Co.

V. Miller, 175 Fed. 729, 99 C. C A. 305; Taylor

V. Holmes, 127 U. S. 489, 32 L. Ed. 179; Kuehler

V. Greene, 163 Fed. 91 ; Coyler v. Cooper, 165 Fed.

757.)

"The jurisdiction of a Federal Court is not de-

feated in a suit brought only against defendants

who are citizens of other states than the complain-

ant because the bill discloses that there are other

citizens of the same state with complainant who
might properly have been made defendants." (In-

ternational Trust Co. V. Townsend Brick & Con-

tracting Co., 95 Fed. 850.)

"Merely proper or even necessary parties are not

required to be joined in a Federal Court where the

result would be to defeat its jurisdiction." Coca-

Cola Company v. Brown Bottling Co., 200 Fed,

150.)

"Under the 47th equity rule, the complainant

need not join any but indispensable parties, where

the joinder will oust jurisdiction." (Sioux City

Terminal Railroad & Warehouse Co. v. Trust Co.
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of North America, 82 Fed. 124, 27 C. C. A. 7Z.

decree affirmed, 173 U. S. 99.)

The order by the court appointing receiver, in part,

provides: That John S. Baker or his assigns shall be

paid thirty (30%) per cent gross of all moneys obtained

from all oil and gas produced and saved from the said

oil well on the said premises; twenty (20%) per cent of

the moneys obtained from the sale of all oil and gas

produced upon said premises to be held by the receiver;

the balance remaining to be paid to the appellant C. A.

Hudson, or to such other parties as the court may

order."

The interest of the owners of the premises is recog-

nized and protected by the court making provision that

the receiver shall pay to the Bakers, or assigns, their

royalty in the oil and gas produced on the said prem-

ises. The Syndicate Company has made no appearance

in this action, has not made any claim to the twenty

(20%) per cent interest claimed by the appellees, and

involved in this action, or any part thereof, and so far

as the court is concerned, the question involving the al-

leged interest of the Syndicate Company is not before

the court for determination.

II.

Federal Court Has Jurisdiction of Suits for Declara-

tory Relief, and to Grant Equitable Incidental Re-

lief in Such Suits by Appointment of Receiver.

The Federal Court's jurisdiction rests upon article 3,

section 2, of the Constitution, which provides:

"The judicial power shall extend to all cases in

law and equity arising under this Constitution."
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The Judicial Code, section 24, subd. 1, provides:

"The District Courts shall have original jurisdic-

tion of all suits of a civil nature, at common law

or in quity, * * * where the matter in con-

troversy exceeds, exclusive of interest and costs, the

sum or value of three thousand dollars, * * *

and is between citizens of different states."

"A Federal Court has no discretion to decline

jurisdiction where the case presented is one to

which its powers extend, and the exercise of that

power is properly invoked." (25 C. J. 693.)

"The Legislature of a state cannot enlarge, di-

minish, or alter the jurisdiction of Federal Courts,

or deprive any citizen of his rights in such courts

as conferred by the Constitution of the United

States and the acts of Congress." (25 C. J. 691.)

"But this rule does not prevent legislation by the

states with respect to subjects concerning which

the authority of Congress has not been exercised,

and a state may create an enlargement of rights

and remedies, whether equitable or legal, which

may be enforced in a Federal Court in the exercise

of its appropriate jurisdiction." (25 C. J. 692.)

"While a state law cannot confer jurisdiction on

a Federal Court, rights created and remedies pro-

vided by the statutes of a state, to be pursued in

its courts, may be enforced and administered in

the Federal Courts, either at law, in equity, or in

admiralty, as the essential nature of the new rights

and remedies so given may acquire, provided of

course the necessary elements of Federal jurisdic-

tion exist in the case, and the constitutional dis-

tinction between cases at law and in equity is

preserved." (25 C. J. 701.)
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"A suit to quiet title under a state statute may
be entertained in a Federal Court." (Nirdlinger v.

Stevens, 262 Fed. 591.)

"Where a state statute does not infringe on the

right to a trial by jury at common law, in granting

to litigants in its courts an equitable remedy, courts

of the United States sitting in the state as courts

of equity may grant the same statutory relief as

that afforded in the state tribunals." (Grether v.

Wright, 75 Fed. 742, 23 C. C. A. 498.)

"The fact that the equitable procedure provided

by a state statute for the enforcement of an equita-

ble right created thereby does not in all respects

correspond with the forms and modes of procedure

observed in Federal Courts, or that the enforce-

ment of such new equitable right requires a modi-

fication of the accustomed procedure, not violative

of established rules, oflfers no bar to the prosecu-

tion of such right in equity in the Federal Courts."

(Jones v. Mutual Fidelity Co., 125 Fed. 506.)

"A Federal Court sitting in equity has jurisdic-

tion to enforce a new right or to administer a new

remedy created by state laws, provided such right

or remedy is in its nature equitable, and provided

there is no adequate remedy at law, and the con-

stitutional right to trial by jury is not thereby

infringed." (21 C. J. 31.)

"Whenever the citizens of a state may secure a

trial and decision of their controversies in its courts

by original suits or like proceedings, citizen of dif-

ferent states have the right to the determination

by the courts of the United States of like contro-

versies between them which involve the requisite

amounts. Right created and remedies provided by

the statutes of the states to be pursued in the state
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courts may be enforced and administered in the

national courts either at law, in equity, or in ad-

miralty, as the nature of the rights and remedies

may require. A party by going into a national

court does not lose any right or appropriate remedy

of which he might have availed himself in the state

courts of the same locality." (Harrison v. Rem-

ington Paper Co., 140 Fed. 385.)

"Law and equity includes new state remedies.

The Federal Court has jurisdiction over a suit in-

volving a right created by N. Y. statute to libel

owners of a vessel under certain circumstances."

{Ex parte McNeil, 13 Wall. 236.)

We thus observe that Federal Courts have uniformly

given force and effect to state statutes creating

new rights and remedies, provided, of course, the neces-

sary elements of Federal jurisdiction exist

This action is brought under sections 1060, 1061, and

1062, Code of Civil Procedure, state of California,

which provide as follows, to-wit:

"Declaratory Relief. Any person interested

under a deed, will or other written instrument, or

under a contract, or who desires a declaration of

his rights or duties with respect to another, or in

respect to, in, over or upon property, or with re-

spect to the location of the natural channel of a

watercourse, may, in cases of actual controversy

relating to the legal rights and duties of the re-

spective parties, bring an action in the Superior

Court for a declaration of his rights and duties

in the premises, including a determination of any

question of construction or validity arising under

such instrument or contract. He may ask for a

declaration of rights or duties, either alone or
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with other relief; and the court may make a bind-

ing- declaration of such rights or duties, whether

or not further relief is or could be claimed at the

time. The declaration may be either affirmative or

negative in form and effect, and such declaration

shall have the force of a final judgment. Such

declaration may be had before there has been any

breach of the obligation in respect to which said

declaration is sought.
'*

"Power Not Exercised When. The court may
refuse to exercise the power granted by this chap-

ter in any case where its declaration or determina-

tion is not necessary or proper at the time under all

the circumstances.'"

"Other Remedie.s Not Affected. The reme-

dies provided by this chapter are cumulative, and

shall not be construed as restricting any remedy,

provisional or otherwise, provided by law for the

benefit of any party to such action, and no judg-

ment under this chapter shall preclude any party

from obtaining additional relief based upon the

same facts.**

Appellant contends that proceedings under sections

1060, 1061, and 1062, C. C. P., under which the courts

of the state of California are authorized to render

declaratory judgments, namely, judgments merely de-

claring the rights of the parties in controversies, do not

come within the purview of the Judicial Code, confer-

ring jurisdiction on the United States District Courts.

Firstly: Appellant contends that such suits are not suits

at common law or in equity within the scope of the

judicial power conferred by the United States Constitu-

tion. Secondly : Appellant contends that such suits are
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of such mixed or blended character of legal and equita-

ble causes of action, procedures and remedies as not

to be within the District Court's jurisdiction.

Considering these points in the order named, first:

That a suit for declaratory relief under the California

statute is not a "civil suit at common law or in equity'*

within the meaning of the United States Constitution.

Appellant has sought to show that the declaratory

relief statute of the state of California permits of the

institution of suits by the parties when there is no judi-

cial question involved. Upon that proposition appellant

rests his contention that "a suit for declaratory relief

under the California statute is not a civil suit at com-

mon law or in equity within the meaning of the United

States Constitution."

The question involved is undoubtedly a novel one in

a way, and of unusual importance. For this probably

is the first case arising in the Federal Courts of the

United States where the question to be determined is

whether or not a state declaratory relief statute is ap-

plicable to Federal Court practice.

"Rights and remedies, legal or equitable, provided

by the statutes of the states to be pursued in the

state courts, may be enforced and administered in

the Federal Courts, and the terms 'law' and 'equity',

although intended to mark a distinction between

the two systems of jurisprudence as known and
practiced at the time of its adoption, do not restrict

the jurisdiction conferred to the very rights and
remedies recognized and employed, but embrace as

well, not only rights created by the statutes of the

states, but also new forms and remedies to be ad-
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ministered in the courts of the United States ac-

cording to the nature of the case." (Williams v.

Crab, 117 Fed. 193, 54 C. C. A. 213.)

"A Federal court of equity has jurisdiction of a

suit to enforce a mechanic's lien given by a state

statute where there is the requisite diversity of citi-

zenship and amount involved, although the statute

may designate a particular state court in which

such suits should be brought." (Schmulbach v.

Caldwell, 196 Fed. 16, 115 C. C. A. 650.)

Unquestionably, as has been shown, state statutes pro-

viding rights and remedies not conferred by the statutes

of the United States will be recognized as applicable to

Federal Court practice where the necessary elements of

jurisdiction are present and where they properly come

within the scope of the judicial power of the Constitu-

tion of the United States. State statutes providing for

limitations of actions for estabhshing railroad commis-

sions, for quieting title, providing for mechanic's liens,

and giving a right of action of libel against the owners

of certain vessels, have all been recognized as coming

within the jurisdiction of the Federal Courts where the

states laws have been construed and applied, the same

as though the actions had been instituted in the state

courts. We do not here urge that the state law in itself

gives jurisdiction to the Federal Court. We admit that

the state statute in itself cannot confer the Federal

jurisdiction. The principle may be accepted as axiomatic,

that if the rights conferred by the laws of the United

States have conferred jurisdiction. Federal Courts will

give elfect to the rights by conferring jurisdiction for

the exercise of any new and appropriate remedy pro-
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vided for by state statutes. The question, therefore, is

whether the Federal Court has jurisdiction of such an

action. Counsel for appellant has cited a number of

Federal and state cases. The first case cited is "An-

way V. Grand Rapids Railway Company, 211 Mich. 592,

179 N. W. 350, 12 A. L. R. 26." In this case, involv-

ing a statute of Michigan, nothing was said in the stat-

ute about the necessity of there being an actual contro-

versy. The Michigan statute in this respect differs from

the California statute, for the California statute spe-

cifically provides that the declaratory relief statute of

California will only apply in cases of actual controversy.

The Michigan act was held unconstitutional, for the act

sought to provide for the exercise by the courts of non-

judicial powers.

In State ex rel. Hopkins v. Grove, 109 Kas. 619, 19

A. L. R. 1116, 201 Pac. 82, as appellant suggests in his

brief, the same question was presented as in the Anway

case, supra, the only difference practically being that the

Kansas statute provided that courts could make binding

declarations of rights "in cases of actual controversy",

whether or not consequential relief is or at the time

could be claimed, etc.

The Supreme Court of Kansas held that the declara-

tory relief statute of Kansas was constitutional, and held

that the act provided for the exercise of judicial powers

by the court. The Kansas declaratory relief statute is

in practically all respects similar to the California stat-

ute. Both statutes provide that the courts can make

binding declarations of rights thereunder only ''in cases

of actual controversy", and further providing that the
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courts may make such binding declarations of rights,

whether or not further relief is or could be claimed at

the time.

The California Supreme Court was called to pass

upon the case of Blakeslee v. Wilson et al., 65 Cal.

Dec. 171, 190 Cal. 479, in which case sections 1060,

C. C. P., et seq., were held constitutional and recognized

as providing for the exercise of judicial power by the

court. The Supreme Court of California makes the dis-

tinction between the Michigan and California statutes

in that, in the Michigan statutes, nothing is said about

the necessity of there being any actual controversy,

whereas it is provided in the California statute that

it is not applicable unless an actual controversy exists.

The cases may be distinguished on this ground, that

where there is an actual controversy existing between

the parties a judicial question is involved, otherwise

there would be no more than a moot or non-judicial

question before the court.

In the case of Tregea v. Modesto Irr. District, 164

U. S. 179, 41 L. Ed. 395, the Supreme Court of the

United States was mainly concerned with the question

as to whether or not in that case an actual controversy

existed between the parties to the action. The court's

final holding, in effect, that there was no judicial ques-

tion involved in the case, was based upon the conclu-

sion of the court that the proceeding was merely

"ex parte" , and that there was no actual existing con-

troversy.

The pending action is something more than one where

the mere barren rights of the parties are involved. It
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is not an action ''ex parte'' or involving a moot question

whatsoever, as are the cases cited in appellant's brief.

There is in this action not only an actual controversy

pending, but as the records of the office of the United

States District Clerk of the Federal Court, Southern

Division of the State of California, wherein this action

was begun, show, there has been deposited in cash in the

hands of the clerk of the court and in the court's custody,

the sum of ten thousand five hundred seventy and 21/100

($10,570.21) dollars, to be held by the court pending

the final determination of this case. It is for the court

in this action to determine the rights of the parties

herein to the sum of money so deposited, and now in

the custody of the court for distribution on the final

determination of this case. The moneys were so de-

posited with the Federal Court in this action, not be-

cause of any order of the court being so made, but

because of the fact that the parties and their attorneys

stipulated and agreed by and between themselves that

the moneys derived from the sale of the oil while the

action was pending and prior to the order for the ap-

pointment of a receiver, should be so deposited with the

court and be disbursed by the court on the final deter-

mination of this action and in accordance with what-

ever judgment may be entered herein. [Tr. pp. 52, 55.]

It is true that stipulation was made by attorneys

for the respective parties with "the express under-

standing that the making of all such stipulations and

of this order should be, and is, without prejudice to

any of the contentions of any of the parties thereto,

now relied upon by them or which they may see fit here-



-20-

after to assert with respect to the merits of any issues

involved in the case or which may be raised or involved

herein, or elsewhere, and that any or all such parties

shall be free to assert and maintain any contentions

that they might have asserted or maintained in this pro-

ceeding- or any other, in like manner as if such stipula-

tion had not been made, and be unprejudiced by the

making of the same". Nevertheless, even though the

appellants may be free to assert their legal rights with-

out prejudice because of the stipulation in question, the

fact at the same time remains, as clear as the light of

day, that the controversy here is not sham, mythical or

in futuTo, but now exists with substantial property

rights to be determined by the final judgment of the

court in this case. We submit, therefore, that none of

the cases cited by appellant in his brief are analogous

to the case in question, and that the principle of law

there involved, to-wit, that there is no judicial question

involved, does not apply to this case.

Actions arising under the declaratory relief statute

of California, therefore, would seem to be judicial in

their nature and to square with the definition of what

is a judicial question as defined by the decisions of the

Supreme Court of the United States, because of the fact

that the California statute only applies in cases of actual

controversy relating to the legal rights and duties of

parties to the action.

Second: Appellant also contends that a suit for

declaratory relief under the California statute is of such

mixed or blended character of legal and equitable causes
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of action, procedure and remedies as not to be within

the jurisdiction of the United States District Court.

This action, it is true, was filed on the law side, rather

than on the equity side, of the court. Appellant sug-

gests that the law side of the court has no jurisdiction,

either to grant the injunctional restraining order, such

as appears in the transcript at page 46, or to appoint

a receiver for the real property or for the proceeds of

the oil. Appellant suggests that appellees have at-

tempted to bring an action at law and to obtain equita-

ble relief, and suggests that a proceeding of this blended

character is not permitted under the Federal practice.

In support of this contention appellant cites as authority

Scott V. Neely, 140 U. S. 106, 35 L. Ed. 358 (1891);

and Gates v. Allen, 149 U. S. 451, 37 L. Ed. 804

(1893). Scott V. Neely, supra, was a suit in equity to

subject to the payment of a debt alleged to be due and

owing to the complainants by the defendant Scott, a

certain property owned by him and other property

owned by his wife and co-defendant. Held,

"a suit in quity to subject the property of defend-

ant to the payment of debt, before proceedings at

law to establish or enforce it, cannot be main-

tained in a Federal Court. A Federal Court has

no jurisdiction of a suit in equity in which a claim

only cognizable at law is united with a claim for

equitable relief. In the Federal Courts the right

of trial by jury secured by the Constitution cannot

be impaired by blending with a claim cognizable

at law a demand for equitable relief."

Cates V. Allen was an appeal from the decree setting

aside an assignment as fraudulent and void and de-



-22-

creeing the amount due the complaint, and that that

amount was the first Hen on the assets. Held,

"Equitable relief in aid of demands cognizable

in the courts of the United States only on their

law side cannot be sought in the same action. Sim-

ple contract creditors, who have not reduced their

claims to judgment, have no standing in the United

States Circuit Court, sitting as a court of equity,

upon a bill to set aside and vacate a fraudulent

conveyance."

The cases cited by appellant have long since lost their

force and effect. These decisions were practically abro-

gated by the adoption of section 274-A and section

274-B, of the Judicial Code (March 3, 1915, C. 90,

38 Stat. 956).

These amendments to the Judicial Code provide as

follows

:

"(Judicial Code paragraph 274-A.) Amendments
TO Pleadings. That in case any of said courts

shall find that a suit at law should have been

brought in equity, or a suit in equity should have

been brought at law, the court shall order any

amendments to the pleadings which may be neces-

sary to conform them to the proper practice. Any
party to the suit shall have the right, at any stage

of the case, to amend his pleadings so as to obviate

the objection that a suit was not brought on the

right side of the court. The cause shall proceed

and be determined upon such amended pleadings.

All testimony taken before such amendment, if pre-

served, shall stand as testimony in the cause with

like effect as if the pleadings had been originally

in the amended form."
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" (Judicial Code paragraph 274-B.) Equitable

Defenses and Equitable Relief in Actions at

Law. In all cases at law, equitable defenses may

be interposed by answer, plea, or application, with-

out the necessity of filing a bill on the equity side

of the court. The defendant shall have the same

rights in such case as if he had filed a bill embody-

ing the defense of seeking the relief prayed for in

such answer or plea. Equitable relief respecting

the subject matter of the suit may thus be obtained

by answer or plea. In case affirmative relief is

prayed in such answer or plea, the plaintiff shall file

a replication. Review of the judgment or decree

entered in such case shall be regulated by the court.

Whether such review be sought by writ of review

or by appeal, the appellate court shall have full

power to render such judgment upon the records as

law and justice shall require."

Referring to section 274-B above quoted, the Circuit

Court of Appeals of the 4th Circuit in the case of U. S.

V. Richardson, 223 Fed. 1010, declares that the section

abolishes all technical distinctions between proceedings

at law and in equity.

It is significant in this appeal that appellant has cog-

nizance of the fact that the present practice looks to

the substance of the action rather than its form or to

the law or equity side of the court exercising jurisdic-

tion. For in this case, although as appellant suggests,

it was filed on the law side of the court and hearing had

before the law court, and order made by the law court,

nevertheless, appellant does not perfect his appeal herein

as a law case by writ of review, but considering the

case as one in equity and involving the equitable powers
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the Circuit Court by appeal, as a proceeding in equity.

Amendments 274-A and 274-B to the Judicial Code

have practically abolished all technical distinctions be-

tween proceedings in equity and law in the Federal

Court, and practically the only distinction now remain-

ing is that guaranteed by the United States Constitu-

tion, that in a law action litigant shall have the right to

trial by jury. Now, under the present practice, a judge

sitting on. the law side of the court is invested with all

the equitable powers of a court in equity. The practice

now in the Federal Court practically conforms to the

practice under the Code in the code states, where the

distinction between the law and equity courts is abol-

ished. And it may even be assumed that the purpose

of the Congress in enacting these stautory amendments

was that the court practice conform to the practice

under the Code. The purpose of the Congress, in other

words, was to abolish all the technical distinction, such

as appellant is resorting to in this action, between pro-

ceedings at law and in equity.

The leading case, construing these amendments to the

Judicial Code, is Liberty Oil Company v. the Condon

National Bank, 260 U. S. 235 (November 27, 1922).

Chief Justice Taft, in writing the opinion of the court

in this case, in part said:

"This case began as an action at law for money

had and. received. When the defendant bank

claimed to be only a stake holder of the deposit,

disclaimed interest therein, and offered payment

into court, and asked that the other claimants of

the fund be made parties, its answer and cross-
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petition became an equitable defense and a prayer

for affirmative equitable relief in the nature of a

bill for interpleader.

"The proceeding was changed by defendant's an-

swer and cross-petition from one at law to one in

equity, with all the consequence flowing therefrom.

The better practice would perhaps have been, on

the. defendant's filing its answer and cross-petition,

to order the cause transferred to the equity side of

the court. Under equity rule No. 22, a suit in

equity which should have been brought at law will

be transferred to the law side; of: the court. There

is no corresponding, provision in rule or statute

which expressly directs this to be done where the

action began in law should have been by a bill on

the equity side, but we think the power of the trial

court to order a transfer in a case like this is im-

plied from the broad language of paragraph 274-B,

above quoted, by which the defendant, who files an

equitable defense, is to be given the same rights as

if he had set them up in a bill in equity, and from

paragraph 274-A of the Judicial Code, quoted be-

low, in which the court is directed, where a suit

at law should have been brought in equity, to order

amendments to the pleadings necessary to conform

them to the proper practice. * * *

"Nor, by the failure to order the transfer in this

case, did the suit lose the equitable character it had

taken on by the answer and cross-petition of the

defendant. The situation thus produced was quite

like that under state civil code of procedure, in

which there is but one form of civil action, the

formal distinction between proceedings in law and
equity is abolished, and remedies at law and in

equity are available to the parties in the same court
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and the same cause. Neither legal nor equitable

remedies are abolished under such codes. *

"We differ with the Circuit Court of Appeals in

its holding that, as brought in review before it, thi.s

cause was an action at law. We think the cause

was thus equitable, and the proper review was by

appeal. * * *

"Section 274-B is an important step toward a

consolidation of the Federal Courts of law and

equity, and the questions presented in this union

are to be solved much as they have been under the

state court. * * *

"The most important distinction is the right of

trial by jury. * * *

"Congress, we think, was looking toward such a

union of law and equity in the enactment of para-

graph 274-B, quoted above, and of paragraph

274-A. * * *

"To be sure, these sections do not create one

form of civil action, as do the codes of civil pro-

cedure in the states, but they manifest a purpose

on the part of Congress to change from a suit at

law to one in equity, and the reverse, with as little

delay and as little insistence in form as possible,

and are a long step toward code practice. * *

"When an equitable defense is interposed to a

suit at law, the equitable issue raised should first

be disposed of as in a court of equity, and then, if

an issue at law remains, it is triable to a jury. The

equitable defense makes the issue equitable, and it

is to be tried before the judge as a chancellor. The

right of trial by jury is preserved exactly as it was

at common law."



-27-

' Therefore, in view of the amendments to the Judicial

Code, as cited, and the learned opinion of Chief Justice

Taft in , the Liberty Qil Company case, it would seem

apparent that there is little or no weight to the appel-

lant's contention.

III.

Complaint Involves More Than an Action for Declara-

tory Relief, Viz.: Suit for Injunctive Relief, and.

Incidentally, Appointment of Receiver: General

Relief Prayed for.

It is true that the amended complaint is entitled as

an action "for declaratory relief", and that paragraph

13 of the amended complaint provides "that this is a

proper case for the granting of declaratory relief as

contemplated by section 1060 of the Code of Civil Pro-

cedure of the state of CaHfornia" [Tr. p. 15], but never-

theless, it is more than that. For the prayer of the

complaint is, also, "that a receiver may be forthwith

appointed to take possession of said property and said

funds pending determination of this suit", and "for

such further relief as may be just in the premises." [Tr.

p. 16.] The nature and the allegations of the amended

complaint are such that the action might properly be

considered one for injunctive relief, if such relief were

the proper remedy. Ordinarily, injunctive relief would

be directly sought in this action. And in fact injunctive

relief is really the remedy that appellees have sought

and are seeking. The prayer that a receiver be ap-

pointed is in such a case as this only incidental to the

rhain relief. The relief really sought is injunction, but

because of the fact that the operation of the well must
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continue and the oil produced therefrom must be sold,

this injunctive relief is really obtained by way of the

application for and obtaining the appointment of a

receiver.

"The power to appoint a receiver when one is

necessary for the preservation of property pending

an injunctive suit, is incidental to the power to

grant an injunction, and the appointment may be

made when it is necessary to render an injunction

effective, upon the theory that equity will not stop

short of complete relief when it has once properly

assumed jurisdiction." (34 Cyc. 23.)

Therefore, in addition to being an action for declara-

tory relief, it is an action for general relief—for in-

junctive relief, and the appointment of a receiver is inci-

dental thereto.

IV.

State Court Action Is Not Between Same Parties, or

Involving Same Subject Matter, or the Same Re-

lief, as Pending Action in Federal Court.

The proceeding in the state court of McWilliams et al.

V. Hopkins was a suit brought by the plaintiff, as de-

fendant suggests in his brief, for an injunction against

the defendants to prevent the said defendants from

interfering with the plaintiff's right to twenty (20%)

per cent of the production of the said oil well. The

Superior Court action is still pending. It is on appeal

to the Supreme Court of the state of California. The

parties in the state case are not the same as in the Fed-

eral case, and the issues are not identical. Hopkins,

although named as a party defendant in the state case,
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was never served with summons, and the state court

never has obtained jurisdiction to adjudicate the action

so far as his interests are concerned. In this, the Fed-

eral case, the court has obtained jurisdiction of the per-

son and property rights of Hopkins by personal service

of summons. The final determination of this action in

the Federal Court will adjudicate the right, title and

interest of Hopkins in the production of oil on the

property in question. The state court has obtained no

jurisdiction over either the person or the property rights

of the defendant Hopkins, who is a party to this action,

for not only was there no personal service of summons

upon him, but also, there was no attachment made of

his property rights in and to the oil production of the

said well. In the state case there has been and can be

no adjudication of the oil rights involved in this action

by and between the plaintiffs and the defendant Hop-

kins, and there was, and can be no judicial determina-

tion in the state case of the rights and duties of the

parties arising out of the sublease of the Baker lease,

which is the foundation of the present action. The

defendant Hopkins, as appellant suggests, is not a party

to this proceeding in the Circuit Court of Appeals. He
is not a party because of the fact that, as shown in the

opinion of Judge William P. James, Tr. p. 57, "Hopkins

absented himself and avoided service of any process,

and that he has disobeyed a subpoena issued out of this

court requiring his appearance as a witness in matters

connected with this controversy." Hopkins has at-

tempted to defeat jurisdiction of the United States

Federal Court by disobeying its process, and is now in

contempt of court. A bench warrant has been issued
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for his appearance, as is shown by record of the United

States District Court, and a bond is fixed at $15,000.00.

However, service of summons has been had upon the

defendant Hopkins in this, the Federal Court case, and

this court has jurisdiction to construe the sublease here

involved as affecting the rights and interests of the

defendant Hopkins, who was a party to the agreement.

The prayer of appellees' complaint in this action is, in

the main, "for a declaration by this court of the rights

of plaintiffs in said leased premises and in and under

the lease thereon and the assignment thereof to defend-

ant Hopkins and said H. S. Howland and in and ta the

oil to be produced and saved on said premises under said

lease, etc."

The primary purpose, of course, of the action is a

legal determination by the court of the rights and in-

terests of the parties, or their assigns, if any, in the sub-

lease made to the defendant Hopkins and said H. S.

Howland.

It is apparent that not only the parties but also the

subject matter of the pending action differ from that

of the action instituted in the state courts. Examina-

tion of the assignments made by the defendant Hopkins

to the defendant Hudson of defendant Hopkins' inter-

ests in the oil produced on the Baker lease discloses that

there was no intent or purpose on the part of the de-

fendant Hopkins, acting for the co-partnership of How-

land & Hopkins, or the defendant Hopkins and wife act-

ing for themselves, to assign the lease itself to the de-

fendant Hudson.
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For reasons best known to themselves these appellants

made several purported assignments of the oil to be pro-

duced on the leased premises in question. Examining

the first assignment, purported to be dated April 19,

1924, Exhibit D, Tr. pp. 37-38, we note that it reads as

follows: "The undersigned does hereby sell, assign and

set over to said Hudson, all the production of said well,

he to sell the same in the name of the undersigned, or

his own as he deems best to reimburse himself for all

such advances on account of said well, in the ratio of

2 to 1, that is, he is to take possession of said premises

and is to operate the same and apply the proceeds of

said well in payment of all sums due and owing to him

by the undersigned until the amount owing him and

cost of operation is fully paid to him out of the oil that

is hereby transferred and sold to him."

The second so-called assignment by the defendant G.

A. Hopkins and M. H. Hopkins to the defendant C. A.

Hudson, purported to be dated October 1, 1924, Exhibit

E, Tr. p. 40, reads as follows: "Now, therefore, we,

G. A. Hopkins and M. H. Hopkins, husband and wife,

for a valuable consideration to us in hand paid, the

receipt whereof is hereby acknowledged, do hereby sell,

assign, transfer, set over and convey unto the said C.

A. Hudson all of our right, title and interest in and

to all oil, gas and other hydrocarbon substances which

may hereafter be produced from that certain real prop-

erty hereinafter described * * *^ etc."

Another assignment seems to have been made on the

first day of October, 1924, also, by and between the

same parties, and, in part, reads as follows: "Now
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therefore, in order to effectuate said understanding and

confirm the rights intended to be conveyed in said in-

strument, the said G. A and M. H. Hopkins, husband

and wife, in consideration of the premises, and other

good and valuable considerations, receipt of which is

hereby acknowledged, do hereby sell, assign, transfer,

set over and convey unto the said C. A. Hudson, the

right to operate said hereinabove described real estate

under and pursuant to the terms of said lease, and to

hold possession thereof and produce the oil, gas and

other hydrocarbon substances therefrom as provided in

said lease. This instrument is supplementary to said

hereinbefore mentioned assignment, and to be construed

as a part and parcel thereof." [Exhibit F, Tr. p. 42.]

We submit that these assignments in no way involve

an assignment or sublease of the oil property involved

in this action. Even now, the defendant Hopkins is the

holder and owner of the sublease involving this oil prop-

erty. It has not been assigned to the defendant Hud-

son. This sublease is the subject matter of this action.

It was not the subject matter, primarily, of the state

action because of the fact that the holder and owner of

the sublease was not a party to the action, namely, the

defendant Hopkins.

We are not, at this time, called upon to inquire into

the motives of the parties, namely, the defendants Hop-

kins and Hudson, in attempting to make assignments of

the oil without involving the sublease. However, we

may properly suggest at this time that their purpose is

manifestly clear from the record. But whatever that

purpose may have been, whether there was or not a
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leg-al assignment of any oil by virtue of the Hopkins

and Hudson assignments, it is obviously clear that there

was no intent on the part of the parties to assign the

sublease itself. It was not assigned. The sublease

which is the subject matter of this suit is now held by

the defendant Hopkins, and it is a proper construction

of that sublease that the appellees are seeking in this

action. The primary purpose of the action is for a

legal determination of the rights and interests of the

defendant Hopkins and the appellees in and to the sub-

lease in question. Incidentally, of course, the court must

necessarily determine what, if any, rights in and to the

oil the appellant Hudson obtained by virtue of the al-

leged assignments, if at all, and to what extent, if any,

such assignments could have affected the right, title and

interest of the appellees in and to twenty (20%) per cent

of the oil produced on the oil property in question. These

issues, we submit, could not have legally been determined

in the state action, because of the fact that the defend-

ant Hopkins, who is the owner of the sublease and now

the holder thereof, was not a party to the action, and

the sublease itself, as affecting the primary parties

thereto, could not have been involved in the action.

Collateral matters, as between the defendant Hopkins

and the defendant Hudson as affecting this sublease

could not have been litigated in the state action because

the defendant Hopkins was not a party thereto. It is

obvious, therefore, that the parties and the subject mat-

ter of the present action are not the same as involved

in the state case.

That the purported assignments of oil produced on

the property in question do not themselves constitute an
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assignment of the lease, which is the subject matter of

this action, and are not identical therewith, is shown

by the sublease itself, which in part reads: "Second

parties hereby accept the assignment subject to the con-

ditions, terms and obligations contained in said lease

and modifying agreement, and do hereby undertake and

agree to faithfully keep and perform said conditions,

terms and obligations, except as follows: The parties

of the second part agree to drill upon said premises at

least four wells, subject to the following conditions:

On or before the 7th day of November, 1922, the par-

ties of the second part agree to commence the drilling

of a well upon said premises and prosecute the same

with diligence to completion, strikes, lockouts, acts of

God and causes beyond their control excepted. After

the drilling of such first well to a depth at which oil is

found in the surrounding and nearby territory, and

oil in quantities deemed paying quantities be not found

therein, the parties of the second part may terminate

this agreement and be relieved from all further obliga-

tions hereunder, and may, within a reasonable time

thereafter, remove all their property therefrom; pro-

vided, that they shall deliver to the parties of the first

part, an appropriate instrument in writing evidencing

their election to terminate their rights hereunder; and

provided, further, that such elections shall be exercised

within five (5) days from the completion of such first

well. The term 'paying quantities' shall be deemed to

mean a well producing an average daily production of

one hundred (100) barrels of 42 gallons each for thirty

(30) consecutive days.
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**It is understood that in the event that a binding off-

setting agreement be entered into with the operators of

leases on land adjoining the property herein leased on

the east and west, assented to by the lessors in said

original lease of April 10, 1920, mentioned, by which

it shall not be necessary for the protection of the prem-

ises above described, to drill in excess of three (3) wells

shall be deemed a compliance with the drilling require-

ments hereof. The parties of the first part covenant

that they have full right and lawful authority to execute

this agreement, and do further covenant that thev will

defend the possession of the parties of the second part

against all lawful claims or demands of every person

or corporation whatsoever, as to every part of said

premises.

"Second parties agree that in the event that the well

or wells drilled by second parties are first brought in in

the so-called Bell sand, then upon the exhaustion of said

Bell sand, second parties agree to drill through into

what is commonly known as the Meyer sand, or such

deeper sand as the experience of the field shall show to

be productive of oil in commercial quantities." [Tr.

p. 35.]

The difference between the sublease itself and the

purported assignments obtained by Hudson was clearly

recognized by Judge William P. James, his opinion, in

part, reading: ''Continuing obligations are imposed upon

Howland & Hopkins and in some contingency the co-

partnership is authorized to terminate the further de-

velopment of the property. McWilliams did, it is true,

pass to Howland & Hopkins the different rights that he

had secured from the owners of the property to drill it

for oil, but he passed those rights on subject to similar

conditions as to royalty as he had engaged to keep with
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the owners, such last conditions being in addition to

those requiring tribute to be rendered to the latter.'*

[Tr. pp. 61, 62.]

Generally speaking, where a state and a Federal court

have concurrent jurisdiction over the same parties or

privies and the same subject matter, the tribunal where

jurisdiction first attaches retains it exclusively, and will

be left to determine the controversy and to fully per-

form and exhaust its jurisdiction and to decide every

issue or question properly arising in the case. How-

ever, the rule as to the exclusive jurisdiction of the

court by which jurisdiction was first acquired applies

only where the parties to, the subject matter of, and the

relief sought in the second suit are the same, so that

if the first suit had already been disposed of the judg-

ment therein should be treated in bar as a former adju-

dication. It also held that the exclusive jurisdiction

does not include all matters which may possibly become

involved or arise in the suit, but extends to only such

questions zvhich properly and ordinarily arise in the

progress of the first suit. It is also held that the rule

does not apply * * * where the action in one court

is at equity and in the other at law, the latter not afifect-

in the custody of the property, or where one suit is in

personam and the other in rem. (15 C. J. 1163, 1165.)

"It has been considered that the rule is limited

to actions which deal either actually or potentially

with specific property or objects, and where a suit

is strictly in personam, nothing more than a per-

sonal judgment being sought, there is no objection

to a subsequent action in another jurisdiction, either

before or after judgment, although the same issues
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are to be tried and determined." (Baltimore R. Co.

V. Wabash R. Co., 119 Fed. 678; Defiance Water
Co. V. Defiance, 100 Fed. 178.)

"This is true because it neither ousts the jurisdic-

tion of the court in which the first suit was brought,

nor does it delay or obstruct the exercise of that ju-

risdiction, nor lead to a conflict of authority where

each court acts in accordance with law." (Stantion

V. Embry, 93 U. S. 548, 23 L. Ed. 983; 8 Rose,

Notes, 1010; Merritt v. American Steel Barge Co.,

79 Fed. 228, 24 C. C. A. 530.)

"The pendency in a state court of a suit in equity

to determine the validity of a contract and the

rights of the parties thereunder does not deprive

the Federal Court of jurisdiction to entertain an

action at law between the same parties brought by

defendant in the suit in the state court to recover

a sum claimed to be due under such contract, the

suit at law not being one which afifects the custody

of property, either actually or constructively." (Og-

den City v. Weaver, 108 Fed. 564.)

"The pendency in a state court of a suit to fore-

close a mortgage does not preclude a Federal Court

from entertaining jurisdiction of an action at law

by the mortgagee to recover damages for the con-

version or destruction of the mortgaged property,

which amounts to an abandonment by plaintiff of

any claim to the property itself." (Hubing-er v.

New York Cen. Trust Co.,' 94 Fed. 788.)

"An action to determine the validity of a con-

tract between a city and a paving company, and for

an injunction to restrain its enforcement, is not

barred by an action in the Federal Court by the

paving company against the city to recover for the
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contract so far as it has been performed by the com-

pany." (Patterson v. Barber Asphalt Pav. Co., 94

Minn. 39, 101 N. W. 1064, 102 N. W. 176.)

"One not a party to a bill in equity in the Fed-

eral Court may apply to any court of competent

jurisdiction for the enforcement of his private

rights, even though they be the same as those in-

volved in the suit first brought in the Federal

Court." (Richman v. ConsoHdated Gas Co.. 114

App. Div. 216, 78 N. E. 871 ; Gro.ssman v. Consoli-

dated Gas Co., 114 App. Div. 242, 100 N. Y. vS.

100, 78 N. E. 1104.)

"It is not true that a court, having obtained ju-

risdiction of a subject matter of a suit, and of par-

ties before it, thereby excludes all other courts from

the right to adjudicate upon other matters having

a very close connection with those before the first

court, and, in some instances, requiring the de-

cision of the same questions exactly. In examin-

ing into the exclusive character of the jurisdiction

of such cases, we must have regard to the nature

of the remedies, the character of the relief sought,

and the identity of the parties in the diflPerent

suits." (Buch V. Colbath, 3 Wall. (U. S.) 344.

345.)

"The prosecution of the actions at law in ques-

tion in this case cannot in any way prevent the ef-

fective determination of the issues or the adminis-

tration of the rights and remedies involved in the

suit in equity in the national court, nor can it in-

terfere with the legal custody of the specific prop-

erty of which that court has jurisdiction. The lia-

bility of the southern company to pay the debts

which the trust company alleges in the actions at

law it has promised to pay is not in issue, and
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cannot be determined in the suit in equity, and the

state court has no jurisdiction over and cannot in-

terfere in those actions in personam with the spe-

cific property which is the subject of the Htigation

in the Federal Court. This case falls far within

the unquestioned rule that the pendency in a state

or other court of an action in personam which in-

volves no claim to or lien upon specific property in

the possession or under the dominion of a national

court of equity, and no issue of which that court

has acquired exclusive jurisdiction, presents no

ground for a dependent bill to stay it * * *."

(Guardian Trust Co. v. Kansas City S. R. Co., 171

Fed. 43, 28 L. R. A., N. S., 625.)

"Judge Marshall said: 'Lastly, it is contended

that the foreclosure suit is still pending in the state

court of Montana for the purpose of obtaining a

deficiency judgment, and that such pending suit is

ground for abating this action. This is an action

at law in personam. It in no way involves any

interference with the conduct of the suit in the

state court of Montana, nor does it affect any prop-

erty within the jurisdiction of that court. Under

these circumstances it is settled by the highest au-

thority that the pendency of an action in a state

court is no ground for abating an action subse-

quently brought in a Federal Court upon the same

cause of action.'" (Mutual L. Ins. Co. v. Brune,

96 U. S. 588.)

V.

Principle of Res Adjudicata Does Not Apply.

Appellants contend that the question raised by this

complaint is ''res adjn'dicata" because of the fact that

the legal questions involved have already been adjudi-
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cated in a proceeding in the state courts. However, as

has been suggested and as shown by the record, if for

any reason, or at all, the state action could be consid-

ered the same action as the action now under litigation

in this court, it is not ''res adjudicata" , for an appeal

had been perfected to the Supreme Court of the state.

"An action is deemed to be pending from the

time of its commencement until its final determina-

tion upon appeal or until the time for appeal has

passed, unless the judgment is sooner satisfied.''

(Calif. Code of Civil Procedure, par. 1049.)

"A judgment rendered in a prior action cannot

be a bar to the prosecution of a subsequent action,

so long as the time for appeal from the prior judg-

ment has not expired, or it remains undetermined

upon appeal." (Story v. Story, 100 Cal. 41, 34

Pac. 675.)

"Only final judgments can be pleaded or proven

as 'res adjudicata , and, as the time within which

the contestant in that judgment might appeal had

not expired when the answer setting up the jud-

ment was filed, the judgment relied on had not be-

come final." {In re Ricks' estate, 117 Pac. 539,

Sept. 2, 1911; Harris v. Barnhart, 97 Cal. 546, Z2

Pac. 589; Brown v. Campbell, 100 Cal. 635, 35 Pac.

433; Cook v. Ceas, Cal., 1904, 77 Pac. 67; Feeney

V. Hinckley, Cal., 1901, 66 Pac. 581.)

"The operation of a judgment, pending an ap-

peal therefrom, is suspended, and the judgment is

inadmissible in evidence, in any controversy be-

tween the parties." (Murray v. Green, 64 Cal.

363, 28 Pac. 118; Purser v. Cady, 120 Cal. 214, 52

Pac. 489; Woodbury v. Bowman, 13 Cal. 634.)
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VI

There Is No Basis for Appellant's Contention That

the Appointment of a Receiver in the Federal

Court Case Should Be Postponed, for Appoint-

ment of a Receiver Is Merely an Interlocutory

Order Which in No Way Involves the Adjudica-

tion of the Rights of the Parties.

The jurisdiction of the Federal Court in this action

can hardly be questioned, even though, for the purpose

of argument, we should assume appellant's contention

that the actions now pending in the state and Federal

courts are identical. As suggested in appellant's brief

the Federal action, although filed subsequently to the

state action, nevertheless, such filing antedated the

rendition of any judgment in the state action. Under

such circumstances the Federal and state courts would

have concurrent jurisdiction. Plea in abatement to the

Federal action would not, of course, lie until a final de-

termination of the state action. Even now, plea in

abatement to the Federal action could not obtain because

of the fact that the state action is still pending.

Appellant assumes that by the appointment of a re-

ceiver in the District Court, Judge James has in a way

determined the issues involved in the case. Appellant's

contention is fallacious. The case now pending in the

Federal Court has in no way been litigated. Trial has

not been had. The appointment of a receiver is merely

an interlocutory order, which in no way afifects the sub-

stantial rights of the parties to the action or involves

a litigation of the issues of the said case. Even the

defense of res adjudicata, if permissible in this case.
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and it is not, could not properly be raised on an appli-

cation for the appointment of a receiver.

"The principle of res adjudicata which prevents

a matter being twice litigated between the same
parties has no application to a mere interlocutory

motion for a receiver." (34 Cyc. 153; Belmont v

Erie R. Co., 52 Barb., N. Y., 637.)

Appellant's contention that the Federal Court has no

jurisdiction is based upon the false assumption that the

state court has possession of the res. In the state case

the court has not exercised any right, if any, that it

may have to possession of the oil produced from the oil

well which is involved in this litigation. The oil, as

produced, is personal property. The oil produced froni

this well is in no way subject to the jurisdiction of the

state courts. It is not held under any judicial process

that has issued out of the state courts. It may be true^

as suggested in appellant's brief (p. 15), that the Syndi-

cate Company brought a replevin suit in the state courts

to recover the engines, equipment, tubing, etc., which

are used for the operation of the oil well covered by the

lease in question. But the subject matter of such a pro-

ceeding in a state action wherein the Syndicate Com-

pany is a party plaintiff in the replevin suit is not prop-

erly before the court in this action. The state case of

the Syndicate Company, even though it involves the

appointment of a receiver of the equipment of the said

oil well, can in no way concern the Federal Court in

its appointment of a receiver in the pending action.

Such a question can only arise by and between the re-

ceiver appointed by the Federal Court in this action and
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the receiver appointed, if any, in the state action for

possession of the oil well equipment.

Appellees are only indirectly interested in the oil well

equipment. They are directly concerned with the twenty

(20%) per cent production, alone.

VII.

Order Appointing Receiver Was Properly Made.

Receivers may be appointed as provided for by para-

graph 564 of the Code of Civil Procedure of the state

of California, in the following cases:

"In an action by a vendor to vacate a fraudulent

purchase of property, or by a creditor to subject

any property or fund to his claim, or between part-

ners or others jointly owning or interested in any

property or fund, on the application of the plain-

tiff, or of any party whose right to or interest in

the property or fund, or the proceeds thereof, is

probable, and where it is shown that the property or

fund is in danger of being lost, removed, or ma-

terially injured. * * « jjj ^11 other cases where

receivers have heretofore been appointed by the

usages of courts of equity."

This case properly comes within the scope of section

1 of paragraph 564 of the Code of Civil Procedure of

the state of California, in that it is an action between

parties jointly owning or interested in the property or

fund that is involved in this action and embraced in the

agreement or sublease between the parties herein.

A receiver was properly appointed, also, because of

the fact that receivers have heretofore been appointed

by the usages of courts of equity in such cases.
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Receivers will be appointed in accordance with the

usages of courts of equity

"in those cases in which the relief is not a general

pecuniary judgment, but is a decree of money to be

obtained and paid out of some particular fund or

funds. The equitable remedies of this species are

many in number and various in their external

forms and incidents. They assume that the cred-

itor has, either by operation of law, or from con-

tract, or from some acts or omissions of the debtor,

a lien, charge or encumbrance upon some fund or

funds belonging to the latter, either land, chattels,

things in action, or even money; and the form of

the remedy requires that this lien or charge should

be established, and then enforced, and the amount

due obtained by a sale total or partial of the fund,

or by a sequestration of its rents, profits, and pro-

ceeds." (Pomeroy, 4th Ed., par. 112, p. 128.)

Receivers are also appointed in

"those cases in which the person holding title to

the property is in a position of trust or of quasi

trust, and is violating his fiduciary duties by mis-

using, misapplying, or wasting the property, and is

thereby endangering the rights of other persons

beneficially interested. In many, but not in all in-

stances faUing within this class, the plaintiff has,

and is seeking to enforce, some equitable state or

interest; but whatever be the nature of his right,

the ground of the remedy is always the misconduct

of the party holding the title, and the consequent

danger of loss." (4 Pomeroy Equity Juris., par.

1334, p. 3196.)

The pending action, peculiarly, belongs to that class

of cases where receivers are appointed where the sub-
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ject matter of the suit constitutes a special fund to

which plaintiff alleges he has a right to resort for the

satisfaction of his claim, and where the property itself,-

or the income arising from it, is in danger from loss by-

neglect, waste, misconduct, or insolvency of the defend-

ant." (Tardy's Smith on Receivers, Vol. 1, page 22.)

The allegations of fraud of the defendants, as set

forth in plaintiff's complaint, present a distinct ground

for equitable relief.

Even though the action may be considered one at law,

which appellants suggest in their brief but do not carry

out in practice in perfecting this appeal as a proceeding

in equity, that in itself would not prevent a court of

equity from appointing a receiver.

United States v. McCutcheon, 234 Fed. 702, was an

action to quiet title. It was held that the fact that the

action was one at law would not prevent a court of

equity from appointing a receiver. Judge Bledsoe said:

"The point is also made that the government,

being out of possession, is not entitled to a re-

ceivership in advance of a judgment in its favor

in an action at law, according to it the possession

of the various properties in controversy. Owing

to the rapidity, however, with which the very sub-

stance of plaintiff's property is being wrongfully,

as I believe it, depleted, it is obvious that to deny

plaintiff the provisional relief it seeks of the court

at this time, until it should, perchance, be victorious

in an action at law, would be most successful to

deprive it of all the substantial fruits of the victory

which that selfsame action at law would secure.

If plaintiff' is possessed of any rights in and to
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these properties, it is entitled to assert them now;

because in view of the continuous extraction of oil

the only valuable element of the property—the mere

lapse of time in itself would suffice to deprive plain-

tiff of its valuable and most substantial rights in

their entirety/* Injunction granted. Receiver as

prayed for.

In Elk Fork Oil & Gas Co. v. Foster, 99 Fed. 495, the

court appointed a receiver upon its own motion, al-

though only an injunction had been prayed.

Receiver was appointed also in United States v. Stock-

ton Midway Oil Company, 240 Fed. 1006.

In United States v. Dominion Oil Co., 241 Fed. 425,

Judge Rudkin, now one of the judges of this Circuit

Court, said,

"I realize also that there is nothing in the record

to indicate that the defendant is insolvent, or in

imminent danger of insolvency. In fact, the con-

trary is clearly shown. However, the life of oil

wells is uncertain, assets of corporations may be

distributed in dividends, and what a few months

may bring forth we do not know." Receiver ap-

pointed.

Judge William P. James, in the present action, in

part, said:

"It appears by the allegations of the complaint

that, after the alleged assignment from Hopkins &
Howland to Hudson was made, Hopkins absented

himself and avoided service of any process, and

that he has disobeyed a subpoena issued out of this

court requiring his appearance as a witness in mat-

ters connected with this controversy. It also ap-
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pears by such alleviations that defendant Hudson

had no property in the state of California that plain-

tiffs have been able to discover, and that moneys

collected by him are deposited in the city of New
York in his wife's name, and that all checks deliv-

ered by him are signed by his wife and drawn

against such deposit. It is alleged that the transfer

made by Hopkins & Howland to Hudson was not

made in good faith nor upon any consideration, but

was made with full knowledge of the conditions of

the contract of assignment between McWilliams

and Hopkins & Howland. Further, that the assign-

ment to Hudson was made pursuant to a conspiracy

entered into between Hopkins and Hudson to de-

fraud the plaintiffs of their share of the oil pro-

duced from the well. It is further alleged that

Hopkins, after being served with a subpoena to at-

tend the hearing in this court, departed from the

state and went to Canada, where it is alleged he

still remains; that an involuntary petition in bank-

ruptcy has been filed against the said Hopkins. The
prayer of the complaint is that the rights of Mc-
Williams and his co-plaintiffs in the leased premises

and in the oil produced therefrom be determined,

and that, pending judgment herein, a receiver be

appointed to take charge of the oil well and hold the

proceeds derived from sale of its product." * * *

"If, upon the face of the provisions of the instru-

ment of transfer, executed between McWilliams and

Howland & Hopkins, it can be said that beyond

question McWilliams parted with all right to the

oil produced from the well operated on the ground,

other than to have, as a personal obligation of

Howland & Hopkins, a certain consideration ren-

dered him, then a receiver should not be appointed.

That question, to my mind, is clearly one which
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may be debated. * * * Plaintiffs are entitled to

be heard before a construction is imposed on their

contract which will deprive them of the percentage

of the oil which Rowland & Hopkins agreed to de-

liver or pay to them. And in this case a 'prima

facie* showing is made from which it must be said

that, unless a receiver is appointed, the plaintiff

will suffer the loss of that which he is entitled to in

the way of income from oil sales received prior to

the entry of any judgment which he may secure.

An injunction against the operation of the well,

whuch might accomplish the same result, is undesir-

able in view of the allegations that it will be to the

best interests of all concerned to keep the well on

active production."

Conclusion.

Seldom, if ever, has a case been called to our atten-

tion where the defendant is as represensible and so sub-

ject to judicial condemnation as is shown by this record.

The charges made against the defendant in the com-

plaint and by affidavits we believe to be true; otherwise,

they would not have been made.

Unexpectedly apprehended when in the state of Cali-

fornia on a short visitation, the defendant Hopkins was

served with process to appear before Judge James in

this case, but refused to obey the subpoena, and fled the

state. Bench warrant was issued for his arrest, but he

has not been apprehended. Hopkins has flouted the au-

thority of the h>deral court of this district, and insulted

the dignity of its judiciary.

The facts disclosed by pleadings and affidavits, if true,

would subject the appellant Hudson to criminal prosecu-
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tion for the violation of several of the provisions of the

penal code. Perjury, conspiracy to defraud, false insti-

tution of a civil action against his co-defendant in the

sum of $99,000, and conspiracy to corrupt justice are

disclosed by the record.

But aside from the questions raised by the charges

made in the complaint and affidavits to which we refer

—

and we refer to them only because of the fact that the

court's attention has been particularly called to them by

counsel for appellant in his brief—there has been no

meritorious showing by the appellant that there is ju-

dicial cause for the reversal of the decision of Judge

James in the appointment of a receiver pendente lite

in this case.

There are no indispensable parties who have not been

joined in the action. The subject matter of the suit is

not the entire production of oil from the well involved in

the sub-lease entered into by and between the parties,

but is merely twenty (20%) per cent of that production.

There are no parties making any claim whatsoever to

any part of the said twenty (20%) per cent of the pro-

duction or royalty from the said oil well other than the

parties who are now joined in this action. Baker makes

no claim to any part of the said twenty (20%) per cent

royalty, nor does the Syndicate Company. The action

on its face, of course, is for declaratory relief under the

California statute, and we submit that the cause may

be properly classified as an action coming within the

purview of the declaratory relief statute of the state of

California, and within the meaning of the Constitution

and laws of the United States, that it is an action in-

volving a judicial question. Further than that, we sub-
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mit that the action may also be considered one for gen-

eral relief—injunctive relief, and that the appointment

of a receiver is merely incidental to such relief. The

parties to the present action are not the same as those

who were parties to the action referred to in the state

case. The defendant Hopkins was not a party to the

state action, and his rights could not have been adjudi-

cated in that action. The subject matter of the present

action also differs from that of the state case. In the

pending proceeding, the subject matter, primarily, in-

volves the construction and interpretation of the sub-

lease to the said oil property, which sub-lease the appel-

lant Hudson was not a party to nor is he the assignee

thereof. The state action is still pending. The ques-

tion of res adjvtdicata cannot be properly raised in this

case. The appointment of a receiver is not an adjudica-

tion of the present action, but is merely an interlocutory

order.

Whether the action is one at law or equity does not

concern this court, because of the fact that the jurisdic-

tion of the Federal law court, by amendments to the

Judicial Code referred to in this brief, has been enlarged

to include equitable remedies.

We, therefore, submit that the appointment of a re-

ceiver was the only remedy which the court had at its

disposal to protect the interests of the parties herein

while the cause is pending for final adjudication. The

order should be affirmed.

Respectfully submitted,

Charles A. Sunderlin,

Moore & Farraher,

Attorneys for Plaintiffs.


